4 from an Internet site, even if the recording isn't resold. Online piracy may now also include certain uses of 'streaming' technologies from the Internet." 8 Online piracy became a major concern for the music industry with the creation of a software program known as Napster in the late 1990s. In describing this program, Lee Burgunder 9 wrote:
Napster is a Web service that enables users to find audio MP3 files on the hard drives of other participants and then download selected files from the remote hard drives to their own computers. Napster provides the necessary software. It also posts a directory containing the names of MP3 files stored in the hard drives of users that are on-line. Napster does not determine the names of the files posted on its directory; rather, the users make those designations.
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This program allowed people all over the world to access other users' music files and to copy them to their own hard drive in seconds, effectively allowing one user to distribute a music file to millions of other users through a simple double-click of the mouse.
The music industry responded to the threat of file sharing by filing a lawsuit against Napster. The industry sought to enjoin Napster from engaging in actions that would violate copyright laws or that would allow others to violate copyright laws. 11 The United States District Court for the Northern District of California granted the injunction and found Napster guilty of contributory and vicarious copyright infringement, thereby preventing Napster from facilitating file swapping by Internet users. 12 The injunction prohibited Napster "from engaging in, or facilitating others in copying, downloading, 8 Id. Court. Consequently, the case was remanded back to the District Court for further consideration. 14 The Ninth Circuit stayed the injunction until the District Court modified its order in a manner consistent with its opinion.
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Upon remand the District Court amended the injunction order as directed by the Court of Appeals. 16 The injunction now prohibits Napster "from engaging in, or facilitating others in, copying, downloading, uploading, transmitting, or distributing copyrighted sound recordings in accordance with this Order." 17 The District Court, in complying with the Court of Appeals' ruling, stated that the record companies are required to provide Napster with notice of files that are included in the Napster index in violation of copyright law. 18 The Court of Appeals affirmed this injunction as a proper exercise of the District Court's supervisory power.
B. Verizon Fights for Privacy
The recording industry's next major courtroom battle was against Verizon
Internet Services. In furtherance of the music industry's goal of reducing the threat of 13 York granted partial summary judgment in favor of the plaintiffs, finding that the defendant company, MP3.com, was in violation of U.S. copyright law.
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The clear result of these cases is that one who copies music files, or permits those who copy music files to distribute those files to the masses, is in violation of copyright law.
III. The Procedural Options for the RIAA A. The "Must Haves": Personal Jurisdiction, Subject Matter Jurisdiction and Venue
The beauty of the RIAA lawsuits lies in the simplicity of this first phase. 42 The RIAA filed two hundred and sixty one lawsuits; each suit was filed in the federal judicial district in which the defendant was believed to reside. 43 What this approach lacks in terms of judicial efficiency is made up for by the impact on the defendant's position.
For a court order to be binding on an individual, the court must have personal jurisdiction over that individual. As stated in International Shoe Co. v. Washington:
[D]ue process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend 'traditional notions of fair play and substantial justice.'
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By filing suit against the defendants in the judicial district where they are believed to reside, the RIAA eliminated one of the seven possible affirmative defenses that the plaintiffs could have raised -lack of personal jurisdiction. 45 The last essential requirement that must be present before a case can proceed is subject matter jurisdiction. Federal courts are courts of limited jurisdiction, that jurisdiction being limited to cases involving diversity of citizenship 49 or cases concerned with a question of federal law. 50 For a case filed in federal court, establishing subject matter jurisdiction is extremely important because any party, or the Court, may claim a lack of subject matter jurisdiction at any time. 51 If a lack of subject matter is found, the Court must dismiss the case. 52 In the RIAA litigation, this requirement is met as each suit filed by the RIAA alleges violations of federal copyright law 53 thus the RIAA should not be faced with any motions to dismiss for lack of subject matter jurisdiction since all two hundred and sixty one suits allege violations of federal copyright law. A quick analysis of Rules 19 and 20 demonstrates that the RIAA will not be able to use the normal rules of joinder in order to consolidate a portion of the two hundred and sixty one cases they have filed. To consolidate these cases, the RIAA must use a more creative approach.
Less Conventional Means of Consolidation:
By suing each defendant in his or her home district, the RIAA has ensured that each defendant will be subject to the court's jurisdiction. However, each defendant will likely be subject to personal jurisdiction in other courts as well. Based on the minimum contact standard used to determine whether a party is subject to personal jurisdiction, When actions involving a common question of law or fact are pending before the court, it may order a joint hearing or trial of any or all the matters in issue in the actions; it may order all the actions consolidated; and it may make such orders concerning proceedings therein as may tend to avoid unnecessary costs or delay.
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The rule demonstrates why the RIAA must change venue for as many cases as possible in order to meet the goal of minimizing the cost of litigation. Rule 42 requires several things in order for the cases to be consolidated. First, the cases to be consolidated must all be pending in the same court. 75 Second, the cases must all concern a common question of law or fact. 76 Finally, the consolidation should help avoid "unnecessary costs or delay" 77 in the eyes of the court issuing the order to consolidate. for each of the RIAA suits is the same -violation of U.S. copyright laws -the second requirement would also be met. Additionally, consolidation of the RIAA cases would avoid unnecessary costs and delays, which is evidence to a court that a consolidation should be ordered. 79 Once the RIAA has transferred cases into common district courts 80 using § 1404, Rule 42 then permits the several cases to be consolidated into one multidefendant case. If consolidation does occur under Rule 42, the court still has the power to order separate trials in cases where a particular defendant's case warrants such an order. 81 Also, the defendants should request special jury instructions to ensure that judicial fairness is not compromised.
The Defendant Class Action:
A third alternative available to the RIAA for litigating numerous cases in the most efficient manner is to try the defendants as a class in a class action suit. The first step in litigating these suits as a class action is to file a class action complaint. In order to file a class action complaint, the RIAA would have to drop the individual suits or seek leave of court in each district to amend the original complaint. 82 and the named representative must fully and fairly represent the entire class.
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Presupposing that the class meets all four requirements, the class must still be one defendants will choose to settle and will not want to go to trial. Nonetheless, the RIAA will still face the possibility of having to go to trial against several of the remaining defendants, and going to trial means having to conduct discovery.
Disregarding those defendants who settle the suits brought against them, the RIAA may have to conduct discovery for more than two hundred individual defendants. Such discovery is a very time consuming and expensive proposition.
Instead of conducting individual discovery against all of the defendants, the RIAA can request the Multi-District Panel (MPL) conduct pre-trial procedures. 93 The purpose of transferring cases concerning a common question of fact or law that are pending in different judicial districts is to coordinate and consolidate the pre-trial procedures. 94 A motion to transfer cases to the MPL can be made by either party or by the panel itself. 95 Once cases have been transferred to the MPL, the MPL will then conduct the appropriate pre-trial proceedings, including all relevant discovery proceedings. 96 After these pre-trial proceedings are finished, the MPL must transfer the cases back to the district court from which they came. for monetary damages but also for reasonable attorney fees as allowed by the statute.
102
Every individual defendant, if he or she chose to go to trial, is facing potential liability for monetary damages and the RIAA's attorney fees, in addition to their own attorney fees.
As of October 18, 2003, the RIAA had already settled with sixty four defendants. 103 These settlements ranged from $2500.00 to $10,000. 104 Some file sharers have preemptively settled, having learned that they could be named as defendants in the later phases of the RIAA's fight against file sharing. 105 Though the defendants range in age from a twelve-year-old girl to a grandmother (who claims she was falsely accused), 106 most are college students. 107 Given the composition of the defendants in this first phase of lawsuits, it is less likely that they have the resources to pay their own attorney fees in addition to the monetary damages and plaintiff's attorney fees that could be awarded if their cases went to trial. Thus, settlement clearly seems to be the best option.
B. Defenses Beyond "I didn't do it"
For those defendants who chose not to settle and to instead progress to trial, their options are anything but promising. Each defendant in the first phase was sued because he was engaging in illegal file sharing of copyrighted material on the grandest scale. 108 The individual defendant can claim that he was not the person responsible for downloading the music, thereby requiring the RIAA to present its evidence to the contrary; the defendant must take the risk that the RIAA will fail to meet its burden of
proof. An individual defendant has the right to try and poke holes in the plaintiff's case, but this approach is not without risk. These defendants in the first phase of lawsuits were charged because they are allegedly guilty of trading the greatest number of music files.
Ultimately, the person who owns the computer through which the illegal files were traded will be held accountable, although that liability may be shared.
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The defendants who end up going to trial may want to invoke on the defendants' computers. This practice will not absolve these defendants completely, but it may soften the blow of any judgment against them.
The defendants in the RIAA cases may try to implead Sharman Networks, LTD, the software manufacturer which is responsible for programs such as Kazaa. 114 Kazaa is a peer-to-peer computer program similar to Napster which allows users to trade music files. Relying on the Napster case that began all this litigation 115 as precedent, the defendants may attempt to shift some of their liability onto the shoulders of Sharman
Networks. The problem with this approach will be in obtaining personal jurisdiction over Sharman Networks, since it is incorporated in Vanuatu, an island in the South Pacific, and has its main offices in Sydney, Australia. 116 The defendants could obtain a default judgment against Sharman Networks, but it would have to be enforced at a time when a court has personal jurisdiction over the company. 117 As an alternative, the defendants could serve Rule 14 complaints against Sharman Networks attempting to serve Sharman Networks, under Rule 4 118 in the same district where the company has filed suit against the RIAA. 119 Successfully impleading another party can be difficult, but for a defendant with few other options it may be worth trying.
V. Conclusion
The RIAA has chosen to directly sue those individuals who are responsible for illegally sharing copyrighted music files. This is an enormous task and one must consider whether such a course of action is worth the effort. The RIAA now faces the possibility of litigating more than one hundred lawsuits on a case-by-case basis unless steps are taken to consolidate. The potential monetary gain from these suits is not likely to adequately compensate the music industry for the royalties lost due to file sharing.
With so many suits, the RIAA is facing the risk of unfavorable verdicts, judgment proof defendants, and, in some cases, defendants who have never downloaded a song. 120 The monetary gain is clearly not the purpose of filing these suits. Instead, the aim is to discourage file sharing among individuals. In at least one case, the RIAA has succeeded in its goal of discouraging this behavior. In an article for CNN, Powell Fraser admitted to file sharing but also admitted that the experience of a classmate at Princeton has scared him into paying for his digital music.
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It is clear that the RIAA is in a position where they must do something to discourage those who chose to share digital music files in order to avoid the cost of a compact disc. While the RIAA's methods are not perfect, they have proven effective in preventing some individuals from downloading music. However, these methods have certainly not prevented everyone from participating in illegal file sharing. The RIAA began its quest by going after a relative handful of individuals who were responsible for the greatest number of shared files. This first phase of lawsuits was aimed at the tip of the iceberg, and like any iceberg, the real danger lies below the surface. The RIAA is fighting an uphill battle that will probably never be won. The technology will always improve and at some point the costs and hassles associated with litigation will outweigh the benefits gained by suing the individual file sharer. It is important to note that these two hundred and sixty lawsuits represent the first phase of lawsuits brought by the RIAA. The expenses associated with these initial suits will likely pale in comparison to the expenses of the later phases, especially in light of the United States Court of Appeals for the District of Columbia Circuit's decision denying the RIAA's request to force Verizon to reveal the identities of customers who were engaged in illegal file sharing. 122 This decision is going to force the RIAA to file "John Doe" lawsuits, which require the suit to be filed against an unnamed defendant; the RIAA would then use the courts to help determine the identity of each individual defendant. 123 These "John Doe" suits will be more time consuming and much more expensive than the initial suits. Although these two hundred and sixty one individual lawsuits were a necessary step in the fight against music piracy, the RIAA, must, at some point, reevaluate its strategy. Technology will always improve, and consumer taste will change and falter at times. These are the most important considerations that should be addressed by the RIAA.
The best path for the RIAA may be to use technology instead of the courts to help prevent piracy and to promote fair and legal use of music files. The RIAA should look at this piracy battle as a message from the consumer -the industry should reduce its prices and make music more readily available. Further, the RIAA should realize that it is suing the very people it wants to attract -tread lightly and be careful what you wish for.
